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MISCELLANEQUS.

PIONEER
Patent R_oﬂg Mill Co.

ERANDS OF FLOUR!
High Patent, Baker's No. 1
Whole Wheat.
HIGHEST CASH PRICE PALD BORWHEAT

Mill Telephone, No. 571, Ofce Telephone
No. 357, =~
“ E'IAS MORRIS, Suot.

JOSEPH WL TAYLOR,

Utah’s Leading

Undertaker and Embalmer.
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PRICES THE LOWEST.

Wholesals and Retail.

Y

Lots and Graves furnished in snoy Ceme
tery 1n the City. All orders fllled oay or
night, in the sbortest time possible.

and Waorerooms  wnerer  Cloged,

23 8. WEST TEMPLE BT.
P. 0. Box 434, Telephone, 851,

WE DYE

ladies’ and Gertlemen'’s
GARMFNTS

0f Every Descripion.

Office

FRENCH CLFANING,

Scouring and Renaiiing Dot

In the Best Posslh Mecner
142 Mnin -irens

ONION PAGIFIGRY.

“The Overland Route.”

The Only Line Carryviog the United
States Overlavd Mall,

Through Pullman Bleepees and Modern Day
Coaches from the Missourl Hiver,

—MABING—

DIRECT CONNECTIONS

BETWEEN—

Jenver, Cheyenne, Kansas City,
Council Bluffs, Omaha, Ckicago,
St. Louis and all Nebraska, Col-
orado, Idaho, Montana, Oregon,
Washington Territory, and
Northern Pacific Coast Pointas,

Baggage Checked Through to and from all
Polnts East aud West, and connsctions
made at Missour: Riyer with lim-
ited Tralns of Esstern Lines,

Family Slecpers FEEE on Through
Mali Tralns.

7. 7. POTTER, J.'8, TEBRBETS,
First V. P, G.P.&T. A,
OMAHA. OMAHA,

ARHRIVAL AND DEPARTURE OF UNION
PACIFIC 2RAINS. —Main Line.

ARNIVE,

Mall and Express.........ceoon... 20 pm.
Limited e mnuamsae S
DEFART.

Mail and Express. .. ... reeness 8,30 8.
Dimited...........c..... wees 045 p.m

UTAH & NORTHERN AND OREGON
BHORT LINE

ABRIVE.

Mailand Express .., .. .. ... 11 20am.
Aeeommodsation.... ... . ... .. 05 pm.
DEPAET.

Mail and Express canmnas-aes 430 PR
Agoommodation...... .. = - 8.03am
ECHO AKD PAKK CITY.

ANEIVE,

Mail and Express-................ 1. 20a.m,
DEPALT,

Mall and Express ... . 410pm.

8 . train, lenviog Balt Lake, and
The 8,00 a.m. ' Satt T

the 7.80 p.m. train, arriving st
OR! :hi:nugh Pullman Sleepers hetween
Sllr;{-ke City, Cheyennoe, Denyer und Kan-
saa City  The limited trains carry Sleepers
hnlhﬂeut ‘ii’?n"é'.“‘ bound between Ogden
aud Oguncil Blnffs.

car reservations can be secured
for efther east bound trainy .or for the Utah
&N - uwnd Qrezon Shor: Line trains,
by.ap ou ta the Unlon Ticket Officent

Nen
Pl O‘J. V_PARKER,

THE CALTON CASE.

The Decision of the Lower
Counrt Affirmed,

BUT HENDEESON DISSENTS.,

A Writ of Error Asked for—Sentence
Suspended—The Full Text
uf the Opinion.

Below will be found the opinion de-
livered yesterday in the case of Andy
Calton. Judge Henderson dissented on
the question of Mr. Dickson, who was
employed to assist the prosecution,
making the closing argoment to the
jury. A writ of error was spplied for
and sentence deferred:

At the September erm of the Distyiot
Court of the Second Judicinl Distriot
the appellsut was found guilty by a
jury of the erime of wurder in the first
degree. A motion for a new trial bav-
ing heen submitted and overruled and
the defendant, 85 wes his 1egal right,
having elected shooting as the mode of
punishment, the Court sentenced him
to be shot on the 26th day of November,
1837. From that jndgment ke has ap-
pealed to this Court,

The first ground of reversal relied
upon by the defendant, in the order we
will consider the errors assigned,is that
the avidence was insuflivient to author-
ize the verdiet.

IT APPEARS FHOM THE EVIDEXCE

given on the trial that the deceaved,
Micheel Cullen, and the appeliant, An-
drew Calton, and one Jerry Tiberty
were acquaintances and were resideuts
of Btar Mining District, in the Territory
of Utsh; that about 10 o'clock ol the
moruing ot July 14, 1857, 1hese wen met
8 tew miles away in the town of Mil-
ford, the two last named having gone
there together, Tioerty restified to this
effect: When they alighted, Michuael
Cuollen oame up snd ihey went intos
saloon and draok with bhiw; thatduring
the dey they drank together nve or six
times, once or twice they had beer, the
other times whisky. It appears that
they sturted home anout 6 o'clock in the
evening of the same day, Calton and
Uullen situing on the wagon seat and
Tibesty lying on some ore sacks behind
them ; that Calton was driviog and Cat-
len sitt*ng to his left. Tiberty testified
further; soon after they had started,
they all took a drink out of 4 bottle,
and after they had crossed the railroad,
Cnlton's whiplash dropped off and he
(witness) left the bottle on the sacks
and jumped oot to get the lash: while
he was tying it on, Cnllen asked fora
drink, and witness told him he counld
get it if he would turn around; Cullen
did so, bat witoess did 1ot see whether
they drank or not, He himself was
busy with the whip, and when he
looked up, he said: *You are fine fel-
lows to drink withontoffering me any;""
Calton suswere:, ‘“‘Mike has it,” and
sald to Cullen, **Give Jerry a drink; itis
his whisky ;" Cullen had the bolttie un~
der his arm, and Calton resched over
and took hold of the neck of it and held
on, and in the struggle that ensued
some of the whisky was spilled, and
witness, seeing that Cullen was not
willing to give it up, said: “Damn the
whisky, I do not want it,”” acd then
said, “Drive on," walking ahead a
faw steps, thinking they would {ollow;
Calton got the bottle and held it up
saying, * Come back, here itis, I bave
it: witness then went back and got it
and put itin his side poczet and again
said: *Drive on, 1 will walk, yon may
not Zet any more on the way.” After
taking n few steps he Jooked sround
and Calton rose straight up in the
wagon, and the two men had their
hands on each other's necks. He then
ran back aod put his foot on the hub
of the front near wheel to get up and
seperate them, and got in pehind the
sest. Callon was then leaning over
the dashboard, Cullen was in bis seat,
and did not rise frowm it 50 fur &8 wit-
ness saw, Witness then said; “What
are yon quarreling about. two friends
guarreliog for nothing —vou ougnt to
pe gshamed of yourselves," Witness
then tried to coax them to let go and
finally said to them that be wonld pnt
them out if they did not. He tried for
a conple of minotes to separate them.

CULLEN HAD HIS HAND UP

and said: “You will choke, will yon,
you s—n of a b—h," and going to strike
Calton, Wilness ran his srm bstween
them apd “saved him from the

halance.” OCalton then said: *‘Let's
quit” and they both let go. Cullen
was then in the seat and had not gotten
out of it. Calton 1hen pie! upsa
bundle and jumped out of the wagon,
glighting vpon his fest, The tsam
started  and witnesy jumped from
the wheel and after a iittle time,
with diffieulty, got hold of the
bridle of the near horse, (his hands he-
ing crippted), He when heard Calton
say, * You will abuse me.," or ** Yon will
choke, you 8—n of ab—h," and turnin,

around, be saw Calton to
out of the bundle bhe carried. ton
said after he got it out: “Idon't give
s damn if you are Matt, Cullen's
brother; you canoot sbuse me,”’ Cullen
was sitting in the seat, and it was not a
balf second after he saw the pistol until
thafirst shot was fired. Oal

firing, Witness halloed:

Christ's sake, quit that," Callen an-

- | swered: - Oh, he is dead ; the first shot

killed him,and I might as well give
him the rest.” Witness said; “*No, he
is not desd,” and he keot on Ering, and
witness kept saying: “Quit that, he ia
not dead.’” Afterwards when th
were coming down ‘o Milford, witness
ggid: ‘The second or third shot missed
talton then said it was Lhe sec-

AFTEE THE SHOOTING,

witness said: “Well, we must go back
to Milford.” Calton answered: * Yes."
The witness had dropped his bat when
he esught the horses, and Calion
ﬂc&aﬂitup,_nd.wimmhgnd. ‘Ol
ton's and handed it to . &m

Division Fasm Agt.

I
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Y| b express or implied; it is express

the horses go and had tried 1o
grab him, and Calton answered that
it was no wuse, he wonld have
got bim znywsy. Calton droye back
to Milford, the body remaining on the
seat by Oalton, witness holding it there.
As they were going back, wiilness said
be was sorry and Calton replied that ha
was sorry too, that he did not pack that
gun for Cullen, and he wished it had
been Dan Mackintosh, Just outside
the town he asked where they should
drive and witness told him. After they
reached Milford, Calion sald on two or
thres oceasions, when mwen shook hands
with him, toat he did pot think they
wotld shake hands with & murderer,
and sald o the witness, "My life iz not
worth one cent to me now."

Witness McKean tesitied: He saw
the three men going out; Tiberty ap-
prared to be sobsr. When they came
back Calton said he shot him and shot
bim after he was desd. Calton told
witness that the pistol wasin the scab-
bard and witness got it. Ite calibre was
44 or4s.

Dr, Fowler made s post moriem ex-
amination aud testified that there were
nire bullet holes on the person of the
deceased : four were probably made by
one bullet and three might have been
made by another: they were ‘atal.
i\;’ilne&u Baldwin testified that Calton
£

HE SHOT CULLEN

because he was choking him, that he
shos him io self-defence. Calton also
said to Dr. Hagen: *“Here i3 your

pariner. I killed him and I killed him
good.” Oalton and Tiberty acted
as if they were drunk. Calton had
some scars on  his face and
necit, Witness More testified that
Calton suid he Eilled him the first shot
and thought he would put the balunce
of the shots in him, and was forced to
kill him; that he thonght Caiton was
then intoxicated,

A, M. Btoddard testified that Calton
said he haa been insu wd, and boughts
pistol with theintention of xilling the
next man who insalted him, and witness
said: "I suppose yon have done so
now,” and Calton replied, * Yes.”

A. J. Lewis testified that he had
known Calton four years; that he had
the reputation of heinz a very gquiet
man, sometimes not speaking to any one
for two or three days; that witness
thonght that te wss crazy. and that
Calton reciived ordinary wages a&s &
nmner.

0. 8. Carver testified that he had
known defendsnt eight or nine vears,
and tbat he was always considered a
peaceable and qulet citizen.

Mr. Burnison also said that defendant
had the reputation of being a peaceable
end quiet man; there was evidence that

CALTON BAD ARMED HIMSELF

wilh a pistal on another occasion, and
bad made threats of violence, but there
was 1o evidence to show that there had
ever been sny unfriendly feeling be-
tween him mnd the decessed before the

fatal oceasion, Un the conirary there
was evidence to.show that they had
been on friendly terms.

Owing to the nature of the case and
of the alleged condition of the
three men, and the alleged want of
capacity of the appellant, we thonght
it pecessary to state the evidence thus
fully. Thisevidence proves to a moral
certainty that the appellant caused the
death of the decessed by a pistol shot,
and that the killing was not excusable
or ju-tifiable. The turther question re-
mains, did the appellant inflict the fatal
wound with such & deliberate and pre-
meditated intention to take the life of
Cullen as anthorized the jary to find
bim guilty of murder in the first de-
gree? It sppenrs from the evidence
that while the appellant and the de-
ceased were engaged 10 an angry alter-
cation iu the wagon, attended with per-
sonal violence, when remonstrated with
by thewitness Tiberty. the appeliant
said, “Lat's quit,” und that the strog-
gle then cessed; that thereupon the
eppellant got the bundla in which the
pistol was, and jumped ont of the
wagon upon the ground, and saying,
“You will abuse me,” or “You will
chioke, yot: 5— of a b—" took his pistol
nut of tha bundle, end cursing the de-
censed, 1 don't givea d—n if you are
Matt Cullen's brother. you cannow
abuse me," he said, and fired the deadly
shot whi'e Collen was sitting upon the
seat, und when Tiberty halloed to bim
to guit, be said,

“0H, HE IS DEAD,

The first shot killed him, and 1 might
as well give him the rest,” and when
told that Cullen was not dead, kept on
firing, in spite of the remonstrance of
Tiberty, and alteswards, when told that
the second or third shot missed, replied
that it was the second.

The reasonable inference from the
language and conduct of the appellant
i thst he formed the design of takin
Cullen’s tife before he jumped out o
the w?gun, and hahth;it; commenced
preparing to execn L b
gelting the bundle in whlcg ga pisl.os;
was, by getting into a posttion in jump-
ing out of the wagon, by getting his
weapon, in taking it out of the bundle
and out of the scabbard, by lsveling the
pistol at the vitals of the deceased and

1]

by firing the deadly shots, Bueh p
aration indicates unmistakably tho
and design: it shows premeditation—a
definite inteution to take the life of
Qullen, The means he used, the acts
he perlormed were suited to the result
—the death of the decessed. He un-
derstood the mezns that he used and
apticipated the effect. Beotion 1917,
Compiled Laws of Utah, 1576, gives in
substance the

COMMON LAW DEFINITION OF MURDER,
viz: “Murder is the unlawful killing of
a human being with malice alore”
thought, and section 1918 defines malice
essential to murder; such malice may

when there is manifested n deliberate
intention unlawinlly 10 take away the
life of & fellow-creature. It is implied
when no considerable provocation ap-
pears, or when the circumstances at-
tending tha killing show ao sbandoned
or muligrant heart.”

Section 1910 makes thedistinetion x
twesn ouurder in the first and in
seoond degree: V' Everv murder perpe-

ted by ?mlﬂ. 'l:F in wait, or
nd of wilfal, ]

S

commite.d in the
| .

tempt to perpetrate any arson, rape,
butglary or robbery. or perpetrated
from a premeditated design, uplawfully
and maliclously to effect the death of
any other human being, other than h'm
who is killed, or perpetrated by any acl
greatly dangerous to the jives of others,
and evidencing a depraved mind re-
ess of human life, is murder in the
rst degree; and sny other homiciae
committad undar such cireninstances as
would have constituted murder at com-
mon law, is murder io the second de
.mli
Seption 1021 defines manslaughter:
"“Manslravhte: the unlawful killing
of a buman beir, ithout malice. Itis
of two kinds., Kir t—Voluntary npon
o sudden quarrel or hest of passion,
Becond—Involantary, in the commis-
sion of an unlawin! act

NOT ANOUSRTIEG TO FRLONY

or In the con mission of m lawful act

which might produce death, in an un-
lawful manner Jor without due caution

and eircumspeation.

While the killing shown by the evi-
dence in this cnse was immediately af-
ter an angry quarrel snd a violent al-
tereation attended with heat of passion,
it cannot be said that it was not in pur-
suanca of 8 specifio nnd distinctly
formed intention to teke tha life of the
decensed. There being an intention to
kill mod no provocation to justily or
excuse [t, the killing must have been
malicions, unlesz the passion wasso
ETeal that the intent resulied from it
and the intention was without thought
and the ret of killing proceeded from
the passion alone orso nearly alone,
that the passion conld be £aid to be the
controlling source or nuthor,

The unlawfol cilling of a human
being with malice aforethought wes
murder al common law. Section 1919
above quoted desoribes two el of

or imbecility) that the appellant was a
man of erdinary capavity, he snonld
have controlled such passion &3 &
reasonable man coaid restrmin and
would be likely to restrain.

1T I8 VERY DIFFICULTY
in many cases to distinguish man-
slaughter from murder. The act that
caused death may have been wilful but
death may not have been intended.

The intention to may have
been formed and life taken during
or soon alfter an angry quar-

rel or amid or imwediately atter
violence nnd excitement. In order to
determine whether the accused in any
given case acted from reason or passiou,
the provocation, the weapon used, if
any, the preparstion for thm sct, his
expressions and all the circomstancas
must be considered, and although it ap-
pears that the act proceeded Lo some
extent from malice upon reflaction and
calcalation and to some extent from
passion, that will be held 10 be the cause
which had the preponveratinginiluence.
Passion to some extent, almost always
influences the slayer, when the [aial
wound is given during or *oon after s
quarrel or a fight; aoa conversely mal-
ice to eome extent influences the party
killing in either case. But the law
charges the sot to malice or passion as
toe one or the other is found to be the
preponderating cause of the act. ln
egcertaining this fact, as all others in
criminal cases, the jury munst give the
accused the benefit ol any reasonabl=
doubt. *“The passion must be such as
is sometimes called irresistible; yetit
is too strong to =ay that the resson ol
the party should be dethrored or he
should sct in

A WHIRLWISD OF PASEION.
There must be sudden passion upon

minrder nod distingaishes one as mur-
der in the first degree snd the other as
murder in the second degree, Aud
again it distingnishes certain kinds of
howmicides as murder in the first degree
by the net, the iotent, the objeet, nnd
the cirenmistaners or b one or more of
these, 1t eseribes one kind of murder
in the frst degres by the mensire
alone--the asmount of deliberation
which precedes {t. The intent es
sential 10 murder is the state of mind—
the intention at the time of the act
that canses death. The law

DOES NOT REQUILE DELIDNERATION

after the intent nnd before the act of kil
ling. 1t does require that the man shall
be sble nnd hnve an opportupity to think
aboaut the killing, that he may deliber-
ate pnd meditate upon it ;and wheneve:
the delibdration iy sufficient 1o for.a
therelrom a specifie and well-detined
intention to kill the person afterwards:
alain, it i8 enough to characterize the
killing &5 murder in the Grst degres,

On the gontrary, il the action of Lhe
wind is S0 inipeded and hindered by
passion, intoxieation or other sufficient
caute, that it cannot, during the time
intervening, sufficient!y thiuk and de-
liberate upon the nel and its conse-
quences, &8 to be able to form & distinet
and perl int ntiovn 1o the light of
thought ard reason, the premeditation
is not sufficient to charscterize the
crime as murder in (he first degree.
No man, who had not the capagitey or
was not frep to reason and think about
the act, and who bad not adequsate op
portunity to form a distinet and defi-
pite intention in thelight thereof, ought
to be deprived of his life for an act
flowing from such sn intention. As a
general rule, the law disregards acts
and their cansequences thet do not fol-
low intentions, Therelore, an individ-
usl is not bound by an act to which he
husd no oppartunity or capaciiy to form
an integtion. And with respect to the
erime of murder, the

WAST CF DELIBERATION AND
TATION

palliates the crime to murder in the
second degree, tiopgh the killing was
mtentional and malicious, When
the ace of killing does not proceed from
& mulicious ictentl n, but does procesd
froma passion or is the resalt of negli-
gence the crime is reducen to man.
slaughter. The law abates and yields so
much on account of human infirmitias,

We are of the opinion that the evi-
dence authorizsed the jury to find that
the appellant with the'capacity and op-
portusnity to reason and with premedi-
tation formed a specific and digtines in-
tention to take the life o1 Cullen and
therefora to find him goilty of murder
in the first degree,

The proposition of law that homicide
is murier in the firs: degres when the
person killing had the opportunity and
the capacity to deliberate upon the act
and to form a 'specific and distinet in-
tention from such deliberation is sup-
ported by the following autbority:

2 Bishop on Criminal Law, sec, 728,
Keansn vs. Commonwenlth, Penn.
State, 55,

Wharton on Oriminal Law, vol. 2 sce,
1084- 1106,

State vs. Bealobe, 1: Csl., 350

State vs, Williams, 43 Cal., 344,

THE APPELLANT EXCEPTS

to tke following portion of the charge
of the court to the jury snd assigus the
giving thereof ns error: “To reduce

homicide to the d of manslaughter
on the ground solely that it was com-

PREMED]L~-

vooation must’ have been consider-
able; in other words sach as
was caloulated to give rise to
irresistible passion in the mind of a
ressonable person, No slight or trivial
provocation such as is not calculated to
engender nuncontrollable passion in any
ordinary man will suffice.

Counnsel for the appellant contend
that such provocation as wonld be cel-
onlated'to cause irresistible passion in
gn ordinary reasonsble man is mot
necessary to reduce bomicide that
would be morder to manslaughter.
The law in selesting a human standurd
by which to meastn'e human econduoct
selecls un ordinary, not an extraordi-
n msn, ® reasonable, not an un-
rensonable man, lor the law is based
upon resason; ¥ selects  reasonable
standards. Itsedects such a provooa-
w as the reazon of such & man would

| as & justification therefor. Appellaut:

mitted in the heat of passion the pro-| ol

T ble provocation to negative the
idea of malice. And the passion must
proceed [rom what tho law peeepls as
nn sdequate canse, else it will not re-
doce the felonious killing to man-
siaughter, Bishop Crim. Law, vol. 2,
See. 7. Wefind no ertor in giving the
portion of the charze above guoted.

The defendant also alleges as error
the statement to the jury of the follow-
ing principle ol lnw: “When insanity
15 relied upon as a defense to & eriminai
charge, the burden is upon the deiend-
ant to establish 1t, onless the evidence
on the part of the prosecation tends 1o
establish it. The test of respousibilny
for & criminal act, when unsoundness
of mind is set up ay adifense s the
eng acity of the defendsnt 1o distiuguieh
between right and wrong at the time of
and with respes: to the act which {5 the
subject of inguiry.” ‘[he law presumes
that the mind is in its normsl condition
until some evideccs of unsoundness or
imbecility appears. )

We undersiand that tho easpacity of
a person accused of crime to determine
whetlier the criminal act was right or
wrong is the correct test of resrons:bil-
ity. 1f a man with shility to refuse kills
snother with the knowledge that it is
wrong, e is respousible to the law for
the act. We are of the opinion that
Lhis exception is not well taken.

returned &  verdiot
does
ant

of guilty. It
not appesr that the delend-
asked for farther time to
P for trial or that other material
evidence could have been produced if
the trial had been postponed.

The resson nurged constitutes no
suflicient ground for a reversal.

the argument counsel saggested

that the record shows that the spnel.
lant wes sentenced to be executed
publicly. The use of the word puslic
in conpection with the execution beiog
a clerical error, the court below pos-
sesses the nodoubted authority to cor-
rect the judgment in that respect. We
do not regard it as a grouud for a re-
wersal.
We find no errorin this record suf-
flclent w authorize & reversal. The
judgment of the court below s affirmed.

Boreman, Justics. conenrsa.

J.W. FARRELL &G0.

+ PLUMBERS,

Gas: Steam Fitters

Drive Well Pipe a Specialty.

157 MAIN STREET, opposite 8, P. Teasdel's
P. 0. Box 502, Telephaone 200,

Great English Remedy.

Trade Mark. MURRAY'S SPECIFIC.

'-1\1

A guarantesd eure for all nervous
diseuses, such oy Weak semory,
Losn of Brain Fower, Hynteria,
Heedacie Pain Ju the Baok,
Nervous Frostration, Wake-
tulness, Lencarrhes, Universal Lassl-
tode, Seminal Weakness, Impotency
dud g veral loss of vower of the Genermtive
Ozgans —in either Sex, caused by indlsore-
tion o1 over exenion, and which uliimstely
lezd (o Premature Oid Age, Insanity
smi Consumptlin, ‘100 a4 box or six
boxes tor $5.000  Bent by mall on recalpt of
rice. Full particulars in pemphlet, sent
180 (0 every sppiioaut, Trade Msrk,

WE GUARANTEE BIX BOXES

[ curg suy cere. For cverv £6.00
arder reeelsed, we send six boxes,
wilh a written goarsttes to refund 4
the money if our Specific does noc farws]
offect b CRTE.

Address oll commmunieation to the Sols
Mauntacturers, .

THE MURRAY MEDICINE CO.,
Kapsas= Cl:y, Mo.
Haid in B=lt Law= Citvr whoiesale

The court in substince stated to the
jury that the law will not perinit a per-
son who commits a crime whil= intoxi- |
cuted to avail himsell of his own |

**@ROSS VICE AXD MiscospucT!

excepted to the use of the terms "hlaf

own gross vice snd misconduct,” and ’

assigns the same a3 error. This was a |
statement of the law with respeot
to a hypothetical case. In it the Court
did not say,as counsel urged that hp|
did, that theappellaut had such a gross
vice, or that helina.d been guilty ol such |
misconduct, The Court characterizal |
drunkenness 85 & gross vice and as mis.
conduct, The Court informed the jurs
that drunkenness, if proven. might h-'
taken into consideration 1n determining
whether the homicide was wilful and
remeditated, end that the weight to |
ga given to such fact, if fonnd, was {or
the jury,a d that they should receive
evience thereof wiith caution, and
earsfully consider it in ction with' |
all the evidence in the case, The jury |
were told to carefully consider the evi- |
dence of dr-nkenness with all the other
evidence, In this we find 0o error,
THE COURT PERMITTED
W. H., Dickson, private counsel, to aid |
the Assistact District Attorney in the
prosecution of the defendant. This
action of the court the defendant as
8 ns error. Counsel [or appellant |
'er to subdivisions 2, 5and (i of sec-
tion 257. Criminal Code, Laws of Utah. |
1878: “The prosecuting attorney, or|
other connsel for the people, wmust open |
the cause and offer the evidencs in sup- !
rt of the indietment, * = i
en the avidenoe is all conclbded, un
less the case is submitted to the jurv on
either side, or on both sides, without
argument, the proseeniing attorney
or other counsel tor Lhe people
must open, and the prosecoting
atworney may conclude the srgem. nt.* |
As we constrie the I’oriuheing provisions
they do not deprive the Court of the
disoretion to permit private counsel to
uid the public prosecutor. The prose-
cuting attorney or other counsel for the
people are mentioned in the provisions
quoted except in connection with the
closing sentence, and it is there siated
that the prosecuting atttorney may con-
nde the argument.
1t would be unreasonable to assume
that the Legisiature in the use of this
language in the connection in which it
a . intended to deprive the Gourt
J e discretion to permit coansel other
than the publie prozecutor to close the
argumeant. The court should so control
the argument as to prevent anything
improper, any unfairness or injustice
to the nmccused. This point was ex
ressly decided In the case of People vs.
q‘id-&. Pacific Reporier, vol, 12, No. 2,
p. Gi.
‘The appellant also
ASKS FOR A REVERSAL,

for the zeason as alleged that he did not
bave sufficient time to prepare for tyial,
The homicide oecurred on the H4th day

of July, 1887; the indictment was found
oo the o day of the fo Bamm;
i a0
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